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Biora Therapeutics, Inc. (the “Company”) held its 2024 Annual Meeting of Stockholders (the “Annual Meeting”) on June 5, 2024 at 10:00 a.m. Pacific
Time. As of the close of business on April 16, 2024, the record date for the Annual Meeting, there were 35,883,843 shares of common stock entitled to
vote at the meeting.

 
Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

At the Annual Meeting, the Company’s stockholders approved an amendment to the Company’s Amended and Restated Certificate of Incorporation (the
“Amended and Restated Certificate of Incorporation”) to increase the number of authorized shares of Common Stock from 164,000,000 to 300,000,000
and to increase the total number of authorized shares from 174,000,000 to 310,000,000 (the “Amendment”).

On June 5, 2024, the Company filed a Certificate of Amendment to the Amended and Restated Certificate of Incorporation with the Secretary of State of
the State of Delaware to effect the Amendment, which became effective immediately upon such filing.

The foregoing description of the Amendment does not purport to be complete and is subject to and qualified in its entirety by reference to the Certificate
of Amendment, a copy of which is attached hereto as Exhibit 3.1, and is incorporated herein by reference.

 
Item 5.07 Submission of Matters to a Vote of Security Holders

Stockholders voted on the following proposals at the Annual Meeting:
 

  1. The following director nominees were elected to serve until the 2025 Annual Meeting of Stockholders based upon the following votes:
 

Nominee   Votes For   Votes Withheld   Broker Non-Votes
Adi Mohanty   15,140,932   965,503   7,677,992
Jeffrey D. Alter   15,242,112   864,323   7,677,992
Jeffrey A. Ferrell   15,198,546   907,889   7,677,992
Jill Howe   15,289,911   816,524   7,677,992
Brian L. Kotzin, M.D.   15,280,909   825,149   7,678,369
Lynne Powell   15,290,962   815,473   7,677,992

 
  2. The selection of KPMG LLP as the Company’s independent registered public accounting firm for 2024 was ratified as follows:
 

Votes For   Votes Against   Abstentions   Broker Non-Votes
22,573,239   1,095,347   115,841   0

 
  3. The amendment to the Company’s Certificate of Incorporation to increase the number of authorized shares of the Company’s common

stock from 164,000,000 to 300,000,000 was approved as follows:
 

Votes For   Votes Against   Abstentions   Broker Non-Votes
14,569,807   1,512,454   24,174   7,677,992

 

 

4. The issuance, for purposes of complying with Nasdaq Listing Rule 5635(d), of shares of common stock underlying certain warrants issued
by the Company pursuant to that certain Securities Purchase Agreement, dated as of March 31, 2024, by and among the Company and
certain institutional and accredited investors, and those certain Warrant Amendment Agreements, dated as of March 31, 2024, by and
between the Company and the institutional investors participating in the offering, in an amount equal to or in excess of 20% of the
common stock outstanding immediately prior the issuance of such warrants was authorized as follows:

 
Votes For   Votes Against   Abstentions   Broker Non-Votes

13,373,863   1,227,314   1,396,848   7,786,402

 
Item 9.01 Financial Statements and Exhibits
 

(d) Exhibits
 
3.1    Third Certificate of Amendment to Eighth Amended and Restated Certificate of Incorporation of Biora Therapeutics, Inc.

104   Cover Page Interactive Data File (embedded with the Inline XBRL document)



SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
 
Date: June 7, 2024     Biora Therapeutics, Inc.

    By:   /s/ Eric d’ Esparbes
      Eric d’ Esparbes
      Chief Financial Officer



Exhibit 3.1

THIRD CERTIFICATE OF AMENDMENT TO EIGHTH AMENDED AND
RESTATED CERTIFICATE OF INCORPORATION OF

BIORA THERAPEUTICS, INC.

Biora Therapeutics, Inc. (the “Corporation”), a corporation organized and existing under and by virtue of the provisions of
the General
Corporation Law of the State of Delaware (the “General Corporation Law”), does hereby certify as follows:
 

  1. The current name of the Corporation is Biora Therapeutics, Inc., and the Corporation was originally
incorporated pursuant to the General
Corporation Law on January 9, 2012 under the name Ascendant MDx, Inc.

 

  2. The Corporation’s Eighth Amended and Restated Certificate of Incorporation was filed with the Secretary of
State of the State of Delaware
on June 23, 2020 (as amended from time to time, the “Certificate of Incorporation”).

 

  3. The amendments to the Certificate of Incorporation set forth in this Certificate of Amendment were duly
authorized and adopted in
accordance with Section 242 of the General Corporation Law.

 

  4. The amendments to the existing Certificate of Incorporation being effected hereby are to amend and restate in
its entirety Section 4.1(a) of
Article IV of the Certificate of Incorporation to read as follows:

“(a)
Authorized Stock. The total number of shares which the Corporation shall have authority to issue is 310,000,000, of which
300,000,000 shall be designated as Common Stock, par value $0.001 per share (the “Common Stock”), and
10,000,000 shall be
designated as Preferred Stock, par value $0.001 per share (the “Preferred Stock”).”

 

  5. This Certificate of Amendment to the Certificate of Incorporation shall be effective immediately upon filing
with the Secretary.

IN WITNESS WHEREOF, the Corporation has caused this Certificate of Amendment to the
Certificate of Incorporation to be signed by its
Senior Vice President, General Counsel & Secretary this 5th day of June 2024.
 

By:  /s/ Clarke Neumann
 Clarke Neumann
 Senior Vice President, General Counsel & Secretary
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